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The Trouble With Labels

People often ask the lawyer, “What do you do for a living?”
The lawyer might answer, “I'm a lawyer.” They follow up, “What
kind of lawyer?” That is a tough one. If the answer is “business
litigator” or “business trial lawyer” or “commercial litigator” or
anything similar, the response is usually a befuddled look. And
then a lengthy explanation is required, which may or may not give
the listener some clarity. This often is true whether speaking with
another lawyer or with a layman.

The trouble with labels is that they often mean very different
things to different people. To some people they may mean noth-
ing at all. Just as beauty is in the eye of the beholder, so too can be
the meaning of “business litigation” or “business tort.” These are
not areas of the law that are frequently in the public eye.

The purpose of this writing is to provide an overview and
brief explanation of what the author believes to fall within the
“business tort” practice area. It is hoped that, with this guidance,
the practicing attorney will be able to keep watch for—and hope-
fully catch—“business tort” cases. If handled correctly, this can be
a very productive area of practice.

The reader should be aware that “business torts” are just one
form of “business litigation.” Other areas might be said to include
contract litigation, securities litigation, insurance litigation, trust
and estate litigation, real estate litigation, professional negligence
(excluding medical malpractice), and certain equitable claims (like
an “accounting”). Those other areas are beyond the scope of this
article and are not intended to be addressed.

What Causes of Action May Be “Business Torts?”

Alabama law provides no clear definition to the general term
“business tort.” One workable definition, however, is this:

Business tort. A tort that impairs some aspect of an economic

interest or business relationship and causes economic loss

rather than property damage or bodily harm.!
The term may include “tortious interference with contractual
relations, intentional interference with prospective economic
advantage, unfair business practices, misappropriation of trade
secrets, and product disparagement,” though those examples are
not exclusive.

While the category of “business torts” is broad, it is important
to remember that “improper motives cannot transform lawful
actions into actionable torts.” “Whatever a man has a legal right
to do, he may do with impunity, regardless of motive, and if in
exercising his legal right in a legal way damage results to another,
no cause of action arises against him because of a bad motive in
exercising the right.”4 Thus, the “business tort” lawyer must be
prepared to show a legal wrong and not mere “bad motive.”

Interference with Business/Contract Relations

Alabama law has long recognized the tort of “intentional
interference with business or contractual relations.” Proof of the
tort requires:

(1) The existence of a protectable business relationship;

(2) Of which the defendant knew;

(3) To which the defendant was a stranger;

(4) With which the defendant intentionally interfered; and

(5) Damage.®
The elements do not require a showing of fraud, force, or coer-
cion.® Furthermore, the tort may be available even when an exist-
ing contract is lacking.” It is not necessary that the prospective
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relation be expected to be reduced to a formal, binding contract.?
It is the right to do business in a fair setting that is protected.’

As a matter of law, a party to the contract or business rela-
tionship cannot be liable for interference.’® A defendant is a party
in interest to a relationship if the defendant has any beneficial or
economic interest in, or control over, that relationship.’ The term
“participant” is used to describe an individual or entity who is not
a party, but who is essential, to the allegedly injured relationship
and who cannot be described as a stranger.”? If the defendant is
a “participant,” then the defendant cannot be guilty of interfer-
ence.”®

As an affirmative defense, a defendant may plead and prove
“justification.”* A defendant may be “justified” in interfering with
a competitor’s business based on “legmmate economic motives”
and “bona fide business competition.” The question of justifica-
tion is generally one for the jury to decide.®

One form of interference may be advertising which is “inten-
tionally false” and causes damage.'” Mere “comparative advertis-
ing” which denotes the disadvantages in dealing with a competi-
tor is not enough.!® Similarly, intense competition for at-will
accounts alone, even to the point of attempting to ruin a rival and
even when the interferer acts dishonorably, is insufficient.”

If the defendant is found liable for wrongful interference,
damages are available for (1) the pecuniary loss of the benefits of
the relation; (2) consequential losses for which the interference is
a legal cause; (3) emotional distress or actual harm to reputation if
either is reasonably to be expected to result from the interference;
and (4) punitive damages.?’ The damage resulting from interfer-
ence can occur regardless of the fact that the plaintiff would
not have been awarded the contract, and it can also take other
forms. 2

Shareholder Disputes?
In the closely held business, the majority owner(s) have a

duty to act fairly to the minority owner(s).” The majority has the
right to control, but when it does so, it occupies a fiduciary rela-
tion toward the minority.?* Violation of this duty may be called
the tort of minority shareholder “oppression.” Common examples
include the majority’s self-dealing, waste or theft of corporate
opportunities, usurpation of corporate opportunities, and “squeeze
out” of the minority.”

Generally speaking, Alabama law follows the “business judg-
ment rule” and is reluctant to interfere with the internal opera-
tions of a business.? The rule is thus stated:

If in the course of management, directors arrive at a decision,

within the corporation’s powers, for which there is a reason-

able basis, and they act in good faith, as the result of their
independent discretion and judgment, and uninfluenced by
any consideration other than what they honestly believe to be
the best interest of the corporation, a court will not interfere
with internal management and substitute its judgment for
that of the directors to enjoin or set aside the transaction or
to surcharge the directors for any resulting loss.”

In circumstances where the business judgment rule may be
overcome, a shareholder may be able to bring either a “direct” or
a “derivative” action, or possibly both. A “direct” claim has been
described as a “personal claim for damages.”” If, however, a share-
holder’s individual damages are incidental to his or her status as a
stockholder, then the claim may be held to be a “derivative” one.?

A derivative claim must be brought on behalf of the corpora-




tion, and is subject to certain pleading formalities.® In analyzing
whether a claim is derivative or direct, the Alabama courts look to
the nature of the alleged wrong rather than the designation used
by the plaintiff in the complaint.’ “It is only when a stockholder
alleges that certain wrongs have been committed by the corpora-
tion as a direct fraud upon him, and such wrongs do not affect
other stockholders, that one can maintain a direct action in his
individual name.”*?

Breach of Fiduciary Duty
A claim for “breach of fiduciary duty” may often be made
in the shareholder dispute cases discussed above. This is because
the corporate officers and directors owe a fiduciary duty to the
corporation.® The claim also arises in probate matters, where an
executor or trustee owes a fiduciary duty.* Another common area
is in claims against “investment advisors,” who may be held by
securities laws to be under a fiduciary duty to their clients.
While certain contexts may be more common than others,
the claim may be made under any circumstances under which a
“fiduciary duty” arises. A “fiduciary” is defined as:
1. A person who is required to act for the benefit of another
person on all matters within the scope of their relationship;
one who owes to another the duties of good faith, trust,
confidence, and candor <the corporate officer is a fiduciary to
the corporation>. 2. One who must exercise a high stan-
dard of care in managing another’s money or property <the
beneficiary sued the fiduciary for investing in speculative
securities>.*
A “fiduciary duty” is defined as
A duty of utmost good faith, trust, confidence, and candor
owed by a fiduciary (such as a lawyer or corporate officer) to
the beneficiary (such as a lawyer’s client or a shareholder);
a duty to act with the highest degree of honesty and loyalty
toward another person and in the best interests of the other
person (such as the duty that one partner owes to another).*
In Alabama, a claim alleging breach of fiduciary duty sounds
in tort.”” It is recognized that an agent is under a duty “to act, in
all circumstances, with due regard for the interests of his principal
and to act with the utmost good faith and loyalty.”*® A necessary
element of any breach of fiduciary duty claim is “damages.””

Fraud/Suppression
The elements of fraud are (1) a false representation (2) of a

material existing fact (3) reasonably relied upon by the plaintiff
(4) who suffered damage as a proximate consequence of the mis-
representation.” A fraudulent misrepresentation may be willful,
reckless, mistaken, or innocent.* To be awarded punitive dam-
ages, a party must prove that the fraud was “intentional.”
Fraudulent suppression occurs when a party suppresses or
conceals “a material fact which the party is under an obligation to
communicate.*’ The obligation to communicate may arise from
the confidential relations of the parties or from the particular
circumstances of the case.* Case law provides these elements: “(1)
a duty to disclose the facts, (2) concealment or nondisclosure of
Mmaterial facts by the defendant, (3) inducement of the plaintiff to
act, and (4) action by the plaintiff to his injury.”* Whether there
is a duty to speak depends upon the fiduciary, or other, relation~
ship of the parties, the value of the particular fact, the relative
knowledge of the parties, and other circumstances of the case.*
hen the parties to a transaction deal with each other at arm’s

length, with no confidential relationship, no obligation to disclose
arises when information is not requested.*

One other form of fraud is “promissory fraud,” which involves
a representation regarding the performance of a future act. Such
a claim requires the plaintiff to prove the defendant’s “intent to
deceive” at the time the promise was made.* The plaintiff must
show more than merely that the promise was not kept.* Oth-
erwise, any breach of contract would constitute a fraud.* Proof
of the intent to deceive may be made through circumstantial
evidence.’! Intent is ordinarily a question for the trier of fact.*

In issues of fraud, Alabama employs a “reasonable reliance”
standard, which includes “a general duty to read the documents
received in connection with a particular transaction, together
with a duty to inquire and investigate.”* The Alabama Supreme
Court “has consistently held that a plaintiff who is capable of
reading documents, but who does not read them or investigate
facts that should provoke inquiry, has not reasonably relied upon a
defendant’s oral representations that contradict the written terms
in the documents.”* “A person cannot blindly rely on an agent’s
oral representations to the exclusion of written disclosures in a
contract.”® Under a very narrow exception, however, this rule may
not apply if there is a “special relationship” between the parties.®
Furthermore, Alabama attorneys should be aware of a very recent
case that may soften this rule.”

Generally a mere statement of “opinion” cannot support a
fraud claim.*® However, this rule may be overcome if a party is
able to show that an opinion was stated with an intent to deceive,
that reliance on said opinion was reasonable, that the facts were
not equally known to both sides, and that the statement of opin-
ion was made by the one who knew the facts better.*’

If a party relies on a misrepresentation to do nothing more
than he was already contractually obligated to do, Alabama law
holds that the representation is not “material.”® Therefore, there
is no viable fraud action.®!

Unlawful Restraint of Trade

Subject to certain exceptions, a contract restraining a party
from exercising a lawful profession, trade, or business of any kind
is void.®2 The notable exceptions are non-compete/non-solici-
tation agreements if certain criteria are met.® Alabama courts
disfavor non-compete agreements “because they tend not only
to deprive the public of efficient service, but [also] to impoverish
the individual.””%* “Generally, restrictive covenants not to compete
are prohibited in Alabama.”®® Nevertheless, courts can enforce the
terms of a covenant not to compete if and only if the party seek-
ing to enforce the agreement proves the following:

1. the employer has a protectable interest;

2. the restriction is reasonably related to that interest;

3. the restriction is reasonable in time and place;

4. the restriction imposes no undue hardship on the em-

ployee.%

Generally speaking, in the author’s experience this issue arises
only in the context of non-compete agreements. However, it
raises the fair question of whether a business that seeks to impose
void restraints on its employees may be liable in tort. The author
is not aware of any Alabama case law on this point, but it is 2
potential cause of action worth considering.*” Perhaps this theory
can be developed in the right case.

Securities / Blue Sky Laws®®
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“Securities” are a complex and highly regulated area of the
law, subject to numerous federal and state statutes and regula-
tions.*® The website of the U.S. Securities and Exchange Com-
mission (“SEC”) is a helpful resource for learning about this
area.”

Alabama statutory law offers two definitions of “security.””!
Alabama law also provides rules for determining whether certain
obligations or interests are “securities” or “financial assets.””
Perhaps the most simple explanation is this, “A. share or similar
equity interest issued by a corporation, business trust, joint stock
company, or similar entity is a security.”” This includes shares of
stock of a closely held corporation.”

There are many different kinds of claims that may arise in the
“securities” context. One common one is that any person who sells
a security in violation of Alabama’s securities laws may be liable
to the person buying the security.” “The sale of an unregistered
security causes a ‘tortious injury.”” A violation of the Alabama
Securities Act, Ala. Code § 8-6-1 et seq., provides a civil remedy
only for the purchasers of a security.”” In contrast, violation of
federal securities law may provide a remedy for both the sellers
and the purchasers of a security.”®

Trade Secret Act
Alabama first recognized the common law “trade secrets doc-
trine” in 1983.7 Since that seminal case, the Alabama Legislature
has enacted the Alabama Trade Secrets Act.® The Act replaced
the common law remedy, to the extent the Act is inconsistent
with the common law.8!
The Act defines a “trade secret” as information that:
a.Is used or intended for use in a trade or business;
b. Is included or embodied in a formula, pattern, compilation,
computer software, drawing, device, method, technique, or
process;
c. Is not publicly known and is not generally known in the
trade or business of the person asserting that it is a trade
secret;
d. Cannot be readily ascertained or derived from publicly
available information;
e. Is the subject of efforts that are reasonable under the cir-
cumstances to maintain its secrecy; and
f. Has significant economic value.®
Under the Act, a person is liable if he discloses or uses the
trade secret of another, without a privilege to do so, and
(1) That person discovered the trade secret by improper
means;
(2) That person’s disclosure or use constitutes a breach of
confidence reposed in that person by the other;
(3) That person learned the trade secret from a third person,
and knew or should have known that (i) the information was
a trade secret and (ii) that the trade secret had been appropri-
ated under circumstances which violate the provisions of (1)
or (2), above; or
(4) That person learned the information and knew or should
have known that it was a trade secret and that its disclosure
was made to that person by mistake®
“Improper means” are means such as:
a. Theft;
b. Bribery;
C Misrepresentation;
d. Inducement of a breach of confidence;

54 | ALABAMA ASSOCIATION FOR JUSTICE JOURNAL FALL 2013

e. Trespass; or

f. Other deliberate acts taken for the specific purpose of gain-
ing access to the information of another by means such as
electronic, photographic, telescopic or other aids to enhance
normal human perception, where the trade secret owner
reasonably should be able to expect privacy.®

Possible remedies include:
(1) To the extent that they are not duplicative:
a. Such injunctive and other equitable relief as may be appro-
priate with respect to any actual or threatened misappropria-
tion of a trade secret,
b. Recovery of any profits and other benefits conferred by
the misappropriation that are attributable to the misap-
propriation (In establishing the misappropriator’s profits,
the complainant is required to present proof only of the
misappropriator’s gross revenue, and the misappropriator is
required to present proof of his or her deductible expenses
and the elements of profit attributable to factors other than
the trade secret.), and
c. The actual damages suffered as a result of the misappro-
priation;
(2) Reasonable attorney’s fees to the prevailing party if:
a. A claim of actual or threatened misappropriation is made
or resisted in bad faith,
b. A motion to terminate an injunction is made or resisted in
bad faith, or
c. Willful and malicious misappropriation exists; and
(3) Exemplary damages in an amount not to exceed the ac-
tual award made under subdivision (1), but not less than ten
thousand dollars ($10,000), if willful and malicious misap-
propriation exists.
(b) In addition to the civil damages and penalties provided.
in subsection (a), a person who intentionally remunerates or
recruits a third person for actual or threatened misappropria-
tion of a trade secret and any person who misappropriates a
trade secret shall be guilty of a Class C felony. In any crimi-
nal prosecution under this subsection against an employer
based on misappropriation of a trade secret by its employee,
the term intentionally shall mean that the employer remu-
nerated an employee with the intent that the employee would
misappropriate the trade secrets of another. The trade secret
that was misappropriated shall be clearly identified. Mere
acceptance or receipt by an employer of a trade secret of an-
other, by itself, shall be insufficient to prove criminal liability.
Each act committed under this subsection shall constitute a
separate offense.®
Trade secret protection is recognized as an important public
policy in Alabama. “The state law of trade secrets has been vital
in the development of new industry and new technology. Trade
secrets law enables those who develop new ideas to call upon
the law to help and protect their ideas from misappropriation
through espionage and breach of faith.”
‘What constitutes a “trade secret” is a question of fact for the
trial court.?” Information may be a “trade secret” even if it could
be easily duplicated by others competent in the given field.

Unfair Trade Practices / Intellectual Properg

The touchstone of liability for trademark and trade name
infringement and for unfair competition is the likelihood of cus-




tomer confusion about the source of products or services.® Ala-
bama provides a statutory remedy for trademark infringement.”
Also by statute, Alabama has a “Deceptive Trade Practices Act.””!
'The purpose of the Act is to “protect the interest of both the
consuming public and the legitimate businessperson.” The Act
declares numerous “deceptive acts or practices” to be unlawful.
"The Act provides a private right of action for an injured party,
including actual damages, statutory damages, treble damages, and
attorney fees.™

Alabama’s common law has long recognized certain claims to
be “unfair competition.” It is stated that “unfair competition” gen-
erally consists of “palming off” on customers the goods or busi-
ness of one person as and for the goods or business of another.”
The Alabama courts may also enforce the federal Lanham Act, 15
U.S.C. § 1051 et seq.” Other examples of “unfair competition”
may include: the simulation of advertising methods; deceptive
comparative advertising; the appearance of business facilities; a
product’s shape or configuration; the use of similar corporate,
business, and professional names; the use of similar “trade dress;”
and the dilution of goodwill of a trademark.””

Lender Liability
“Lender liability” is a broad and amorphous topic, itself the

subject of various treatises. Many times a lender’s “liability” may
simply be because the lender has a contractual obligation. For
example, the lender may have failed to honor a written loan com-
mitment or loan agreement. In Alabama, at least, attempts to es-
tablish extra-contractual (or “tort”) liability against a lender often
fail.”® As a party to the contract with its customer, a bank cannot
be liable for tortious interference with that contract or business
relationship.*

'The general rule is that the relationship between a bank and
its customer is a “creditor-debtor relationship” which does not
impose a fiduciary duty on the bank.® However, a fiduciary duty
may nevertheless arise when the customer reposes trust in a bank
and relies on the bank for financial advice, or in other special cir-
cumstances.’® It has more recently been held that “advice alone is
not enough to impose a fiduciary duty.”2 The Alabama Supreme
Court has declined to recognize a claim for a bank’s “wrongful
control and domination” of a borrower.!®

Generally, a bank is under no duty to help a borrower obtain
2 loan.'* But, once it voluntarily agrees to assist the customer, it is
required to act with due care.!®

Any lawyer evaluating a “lender liability” case should be
aware that certain common-law claims may be preempted and/
or governed by the Uniform Commercial Code.% The lawyer’s
evaluation should start with determining whether any UCC sec-
tion applies.

Bad Faith

Every contract implies a duty of good faith and fair deal-
ing.!% Certain statutes also impose a duty of good faith.!%
However, the Alabama courts have only recognized a cause of
action for the tort of “bad faith”in the context of insurance policy
cases.'®” It is not “bad faith” for a party to enforce whatever legal
rights he possesses, and he cannot be required to surrender a right
in the name of “good faith.”11°

In the insurance context (where “bad faith” is recognized as a
cause of action), Alabama statutory law holds, “No insurer shall,
Without just cause, refuse to pay or settle claims under coverages

provided by its policies in this state and with such frequency as to
indicate a general business practice in this state.”*!!

Under Alabama law, there are two methods by which a
party' can establish a bad-faith refusal to pay an insurance
claim.'® An insurance company may be liable for either “normal”
bad faith or “abnormal”bad faith.™™* It has recently been explained
that these are alternate methods of proving the singular tort of
“bad faith.”s

If asserting the “normal” bad faith claim, the insured has the
burden of proving:

(1) A breach of the insurance contract;

(2) An intentional refusal to pay the insured’s claim;

(3) The absence of any reasonably legitimate or arguable
reason for that refusal; and

(4) The insurer’s actual knowledge of the absence of any

legitimate or arguable reason.!¢
In order to have his bad faith claim submitted to the jury, the
plaintiff/insured must show that he is entitled to a directed
verdict (now known as a “judgment as a matter of law”) on the
breach of contract claim.!’

If asserting the “abnormal”bad faith claim, the insured has
the burden of proving the above elements, except that “if the in-
tentional failure to determine the existence of a lawful basis is re-
lied upon, the plaintiff must prove the insurer’s intentional failure
to determine whether there is a legitimate or arguable reason to
refuse to pay the claim.”"*® The insured may prove this “abnormal”
element by showing that the insurer:

(1) Intentionally or recklessly failed to investigate the plain-
tiff’s claim;
(2) Intentionally or recklessly failed to properly subject the
plaintiff’s claim to a cognitive evaluation or review;
(3) Created its own debatable reason for denying the plain-
tiff’s claim; or
(4) Relied on an ambiguous portion of the policy as a lawful
basis to deny the plaintiff’s claim.!*’
In the “abnormal” case, “The relevant question before the trier
of fact would be whether a claim was properly investigated and
whether the results of the investigation were subjected to a cogni-
tive evaluation and review.”120 The insured must still prove that
a proper investigation would have revealed that the insured’s loss
was covered under the terms of the policy.!*

Civil Conspiracy

By statute, Alabama law defines a conspiracy to interfere with
or hinder business as, “Two or more persons who, without a just
cause or legal excuse for so doing, enter into any combination,
conspiracy, agreement, arrangement or understanding for the pur-
pose of hindering, delaying or preventing any other persons, firms,
corporation or association of persons from carrying on any lawful
business.”?? It is a criminal misdemeanor.®

Case law defines “civil conspiracy” as being “a combina-
tion between two or more persons to accomplish by concert an
unlawful purpose or to accomplish a lawful purpose by unlawful
means.”?* Stated differently, a “civil conspiracy is a combination
of two or more persons to do: (a) something that is unlawful; (b)
something that is lawful by unlawful means.”’? Alabama recog-
nizes “civil conspiracy” as a substantive tort.?

Although “civil conspiracy” is recc?gniz;d as a‘tort, the con.—
spiracy itself furnishes no cause of action.’? The gl.st of 1;1:;: action
is not the conspiracy alleged, but the wrong committed.!?® The
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conspiracy is actionable only if the plaintiff can prove a wrong
committed through the conspiracy.’® Speculations of misconduct
fall short of proof.**® :

A party may prove a conspiracy claim through circumstantial
evidence. “The existence of a conspiracy must often be inferen-
tially and circumstantially derived from the character of the acts
done, the relation of the parties, and other facts and circumstances
suggestive of concerted action.”*!

Damages must also be proved.!*2 The damage must appear
. to have been the natural and probably result of the defendants’
acts.!®

Antitrust
Alabama has a state “antitrust” statute.’* The statute provides
a private cause of action , as follows:
Any person, firm, or corporation injured or damaged by an
unlawful trust, combine or monopoly, or its effect, direct or
indirect, may, in each instance of such injury or damage, re-
cover the sum of $500 and all actual damages from any per-
son, firm, or corporation creating, operating, aiding, or abet-
ting such trust, combine, or monopoly and may commence
the action therefor against any one or more of the parties to
the trust, combine, or monopoly, or their attorneys, officers,
or agents, who aid or abet such trust, combine, or monopoly.
All such actions may be prosecuted to final judgment against
any one or more of the defendants thereto, notwithstanding
there may be a dismissal, acquittal, verdict, or judgment in
favor of one or more of the defendants.’®
In addition, there is a statutory scheme addressing a trust to
regulate or fix the price of any article or commodity within this
state.!® These statutes have been held to apply only to intrastate
activities.™ For interstate activities, a party must rely on federal
laVV. 138

Trade Libel

False communications which damage or tend to damage
the reputation as to quality of goods or services are variously
described as “disparagement,” “product disparagement,” “trade
libel,” or “slander of goods.”** “Trade libel,” also called “injurious
falsehood,” consists of the publication of a disparaging statement
concerning the business of another.! A false statement that
plaintiff has gone out of business may constitute “trade libel.”*!
In Alabama, it has been held that such a claim of trade libel or
disparagement is subsumed within our tort of interference with
business relations.!* More recently, however, the Deceptive Trade
Practices Act may ptovide such a cause of action.'®

Slander of Title
By statute, a party with an interest in real property may
commence an action for “slander of title,” defined as “libelous or
slanderous words falsely and maliciously impugning his title.”*
To recover for slander of title to realty a plaintiff must establish:
(1) his ownership of the property slandered; (2) publication
by the defendant of a false statement concerning his title;
(3) malice by the defendant in publishing his statement;
(4) publication of the statement to someone other than the
plaintiff; (5) publication of the statement by the defendant in
disparagement of plaintiff’s property or his title thereto; and
(6) special damages proximately caused by the publication of
the statement.!
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The defendant’s malice may be established by proof that he
intentionally disparaged plaintiff’s title to the property slandered
or recklessly disparaged same without information sufficient to
support a bona fide belief that he, and not the plaintiff, had para-
mount title to the property.* Special damages may be demon-
strated by proof that defendant’s disparagement of plaintiff’s title
to the slandered realty “interrupted, or injuriously affected, some
dealing of the plaintiff with his property.”™*

Private Nuisance

A “private nuisance” gives a right of action to the person
injured.!® A private nuisance is one limited in its injurious ef-
fects to one or a few individuals.*® A private nuisance may injure
either the person or property, or both, and in either case a right of
action accrues.’

A “nuisance” is anything that works hurt, inconvenience or

damage to another. The fact that the act done may other-

wise be lawful does not keep it from being a nuisance. The
inconvenience complained of must not be fanciful or such as
would affect only one of fastidious taste, but it should be such
as would affect an ordinary reasonable man.*

The Alabama Supreme Court has recognized that even a
lawful and careful activity, when combined with culpable acts,
constitutes a nuisance if the activity hurts, inconveniences, or
damages the complaining party.’*?

Conversion

“Conversion” is a wrongful taking, detention, or interference
or illegal use or misuse of another’s property.'** Stated differ-
ently, it is the “wrongful exercise of dominion over the property
of another.”* A conversion claim may be stated related to nearly
any form of property. However, typically an action will not be
recognized for the conversion of money unless the money at issue
is “earmarked” or otherwise capable of identification or directly
traceable to a specific account.’

Other Statutes
It is good to be aware of certain statutes that apply to specific
industries or trades. While not widely applicable, these statutes
are vital when dealing with a claim that falls within their scope.
Some examples are:
*  “The Motor Vehicle Franchise Act.” Ala. Code § 8-20-1.
*  “The Tractor, Lawn and Garden and Light Industrial
Equipment Franchise Act.” Ala. Code § 8-21A-1.
*  “The Alabama Heavy Equipment Dealer Act.” Ala.
Code § 8-21B-1.
*  “Health Studio Services.” Ala. Code § 8-23-1.
+  “Sales Representative’s Commission Contracts.” Ala.
Code § 8-24-1.
*  “Timely Payments to Contractors and Subcontractors”

(a/k/a the “Miller Act”). Ala. Code § 8-29-1.

Conclusion

Armed with the foregoing, the reader should now at least be
able to answer, “What in the world is a business tort?” Beyond
that, it is hoped that the reader will be ready to watch for and
catch potential “business tort” cases. Doing so can open a large
and productive area of practice beyond the realm of the personal
injury tort, if handled correctly.
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