Plop Plop, Fizz Fizz:

Dissolving an Alabama Biz

By Gregory A. Brockwell

Willie Nelson tells us, “Turn out the lights, the
party’s over. They say that all good things must end.”
As it is in song, so it sometimes is in business. It is
rare for 3 closely-held business to last forever. Odds
tell us that, at some point, the business will come

to an end. Even if 3 business is a going concern,

the right of 3 non-controlling owner to trigger a
judicial dissolution is one of the few, and sometimes
most important, protections granted under current
Alabama law. This article will provide an overview

of dissolving an Alabama corporation or limited
liability company (“LLC").

Where to Start

When considering the end of a com-
pany, the first place to start must always
be the company’s governing documents.
For a corporation, the lawyer needs to
examine the formation document, the
bylaws, any shareholder agreements, any
buy-sell agreements, and any amend-
ments of those documents. Similarly, for
an LLC, the lawyer needs to examine the
formation document, the company agree-
ment, any buy-sell agreements, and any
amendments of those documents. These
governing documents might make sig-
nificant changes to the statutory default
rules, and so it is imperative to start by
studying the governing documents.

The remainder of this article will
discuss the statutory scheme for dissolu-
tion. But, please, first always start with
governing documents.
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Voluntary Dissolution

If the proper procedures are fol-
lowed, the proper votes obtained, or
the company’s governing documents
otherwise provide, a company may be
dissolved either voluntarily or automati-
cally. Dissolution may thus be achieved
without litigation or court intervention.

Voluntary Dissolution of a
Corporation

In an Alabama corporation, the
decision to dissolve voluntarily may be
initiated either by the board of direc-
tors or by the shareholders. The board
of directors may propose dissolution
for submission to the shareholders.' For
the board’s proposal to dissolve to be
adopted, the general rule is that board of
directors must recommend dissolution to
the shareholders.? The board of directors
must provide each shareholder (whether
entitled to vote or not) notice of a pro-
posed shareholders’ meeting, and the
notice must state that one of the purposes
of the meeting is to consider dissolv-
ing the corporation.’ At the meeting, the
shareholders who are entitled to vote
must then approve the proposal to dis-
solve.* Unless the corporation’s articles
of incorporation require otherwise, the
vote to approve the proposal to dissolve
must be at least a two-thirds majority.’
The board may place conditions on the
proposal to dissolve, but in no event may
the board decrease the vote required for
approval.®

The corporation statute also pro-
vides an alternative procedure. In lieu of
the procedure described above, a corpo-
rate may be dissolved by written consent
of all of its shareholders (both voting and
non-voting).” The board’s approval is not
required under this method.®

Voluntary or Automatic Dissolution
ofanLLC

In an Alabama limited liability com-
pany, the company is dissolved upon the
occurrence of the first of the following
events: (1) an event or circumstance that
the company agreement (formerly known
as the “operating agreement”) states
causes dissolution; (2) consent of all
members to dissolve; or (3) when there is
no remaining member.’

Under the first of these, the mem-
bers may, when writing their company
agreement, agree in advance on what
future events or circumstances will au-
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tomatically trigger a dissolution.'® Such
“triggering events” could be anything
that the members define in the company
agreement. Typical triggering events may
include the death or incapacity of a key
member or members, a vote of the mem-
bers in such number as the agreement
defines, the end of a particular purpose
for which the company was formed, the
insolvency or bankruptcy of the compa-
ny, or the end of a particular term if the
company is not intended to be perpetual.

If the company agreement does not
define such triggering events, or for any
other reason, the members may agree to
dissolve."! Under this method, consent
of all members is required. Even one
“no” vote from a member can prevent a
dissolution.

Finally, when the company ceases to
have any remaining members, then, as a
general rule, the company will automati-
cally dissolve.”? However, the company
may continue in certain circumstances.
First, if the holders of all transferable
interests'? (i.e., those holding only finan-
cial rights, but not member rights) agree
in writing within 90 days to continue the
company and to appoint one or more new
members, then the company will contin-
ue." Second, if the company agreement
allows a manner to appoint new members
and continue the company’s business, the
company may continue.'®

Judicial Dissolution

If the company cannot be dissolved
voluntarily or automatically, then it may
still be dissolved through litigation. Both
the corporation statute and the LLC stat-
ute provide for judicial dissolution under
certain circumstances.

Judicial Dissolution of a
Corporation

The circuit court of the county where
a corporation’s articles of incorporation
are filed has jurisdiction to dissolve the
corporation.'® The Alabama Attorney
General has standing to seek judicial
dissolution in certain circumstances.'” A
creditor also has standing to seek judicial
dissolution."® The much more common
scenario, however, is for a shareholder to
bring a proceeding for judicial dissolu-
tion."

To file an action for judicial disso-
lution, the shareholder must be able to
allege one of several possible grounds
for dissolution.?® These are: (1) that the
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directors are deadlocked, the sharehold-
ers are unable to break the deadlock,

and irreparable injury to the corporation
is threatened or being suffered; (2) that
the directors or those in control have
acted, are acting, or will act in an illegal,
oppressive, or fraudulent manner; (3)
that the shareholders are deadlocked in
voting power and have failed, for at least
two consecutive annual meeting dates, to
elect successors to directors whose terms
have expired; or (4) that corporation as-
sets are being misapplied or wasted.?!

The Alabama Supreme Court has
stated, “The law in Alabama is that dis-
solution of a corporation is an extreme
remedy and should be ordered only
where the facts clearly warrant it.”*
“The ultimate decision of whether to dis-
solve a corporation must be made by the
trial court, guided by equitable princi-
pals, based on the particular facts of each
case.”” While the burden of proof may
be high, it is not so high as to require a
shareholder to prove a “willful wreck-
ing” of the corporation.?

In a judicial dissolution proceeding,
the court has discretion to issue injunc-
tions, to appoint a receiver, and to take
other action to preserve the corporate as-
sets.? The purpose of such interim relief
is to preserve the assets and carry on the
corporation’s business until a full hearing
can be held.?

After conducting a hearing, if the
court finds that one or more grounds for
dissolution exist, the court may enter a
decree dissolving the corporation.?’” After
entering a decree of dissolution, the court
shall direct the winding up and liquida-
tion of the corporation’s business.?® The
court may authorize a receiver to manage
the affairs of the corporation before dis-
solution, or to liquidate the corporation
after dissolution.”

Before filing an action for judicial
dissolution, it is very important for the
shareholder to consider the “election to
purchase” remedy under the corpora-
tion statute. The corporation should also
consider this remedy before answer-
ing the complaint. In a privately held
corporation, a shareholder’s filing of an
action for judicial dissolution will trig-
ger the right of the corporation or other
shareholders to purchase the petitioning
shareholder’s shares.*® For this reason,
the corporation must notify all sharehold-
ers of the filing of a dissolution action
within 10 days of the date of filing.*! The




corporation or other shareholders are
allowed 90 days from the date of filing of
the dissolution action to elect to purchase
the petitioning shareholder’s shares.® If
made, the election is irrevocable unless
the court determines it is equitable to set
aside.*® The purchase price is the “fair
value* of the shares.’® The parties are
allowed 60 days from the election date

to reach agreement as to the fair value
and terms of purchase.’® If the parties are
unable to reach an agreement, then the
court shall stay the dissolution proceed-
ings and determine the fair value.’” After
determining the fair value, the court shall
enter an order directing the purchase on
such terms and conditions as the court
deems appropriate.*® The court will then
dismiss the dissolution action, and the
petitioning shareholder shall no longer
have any rights or status as a shareholder
except the right to receive the court-
ordered payment(s).*

Judicial Dissolution of an LLC

In comparison to the corporation
statute, the LLC statute’s provisions
on judicial dissolution are much more
vague. The LLC statute provides that a
member may apply for judicial dissolu-
tion of the LLC “on the grounds that it
is not reasonably practicable to carry on
the limited liability company’s activities
and affairs in conformity with the limited

liability company agreement.”* Such an
action must be filed in the circuit court
for the county in which the company’s
principal place of business within Ala-
bama is located.*! If the company does
not have a principal place of business in
Alabama, then the action must be filed in
the circuit court for the county in which
the company’s most recent registered of-
fice is located.*

There is not much Alabama case law
to explain what is meant by the standard
of “not reasonably practicable.”*® Under
the general partnership statute, the Ala-
bama Supreme Court has held that it was
“not reasonably practicable” to carry on a
partnership when the partners and every
witness testified that the partners could
not work together, and there was also
evidence that one partner was guilty of
misconduct in breaching the partnership
agreement.* If looking outside Alabama,
Delaware is probably the best secondary
resource.® In Delaware, the courts have
explained:

The ‘not reasonably practicable’

standard does not require a peti-

tioner to show that the purpose of
the limited liability company has
been completely frustrated. Rather,
the standard is whether it is reason-
ably practicable for the company

to continue to operate its business
in conformity with its LLC Agree-

ment. Our law provides no blueprint
for determining whether it is ‘not
reasonably practicable’ for an LLC
to continue, but several convincing
factual circumstances have pervaded
the case law: (1) the members’ vote
is deadlocked at the Board level;

(2) the operating agreement gives

no means of navigating around the
deadlock; and (3) due to the financial
condition of the company, there is
effectively no business to operate.
None of these factors are individu-
ally dispositive; nor must they all
exist for a court to find it no longer
reasonably practicable for a business
to continue operating. While judicial
dissolution of an LLC is a discre-
tionary remedy that is granted spar-
ingly, it has been granted in situa-
tions where there was ‘deadlock’ that
prevented the entity from operating
and where the defined purpose of the
entity was impossible to carry out.*

What seems clear is that the mean-
ing of the “not reasonably practicable”
standard will be determined on a case-
by-case basis, under the particular facts
and circumstances of each case. As
stated by the Delaware courts, there is no
“blueprint” to follow. However, in any
circumstance where there is unbreakable
deadlock in the control of an LLC, there
should be good grounds for judicial dis-
solution.

Effect of Dissolution

Effect of Dissolution of a
Corporation

Once dissolved, a dissolved corpora-
tion continues to exist, but its existence
is solely for the purpose of winding up
and liquidating its business and affairs.?’
Such activities may include collecting
the corporation’s assets, disposing of the
corporation’s properties, discharging the
corporation’s liabilities, making distribu-
tions to shareholders, and other necessary
acts.”® The corporation may still sue and
be sued in its name.*’ Dissolution does not
abate or suspend any pending lawsuits.

The corporation statute provides
procedures for disposing of claims against
the corporation. For known claims, the
corporation may dispose of the claims
by providing a proper written notice to
claimants and providing at least 120 days
for claims to be submitted.> For unknown
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claims, the corporation may publish a
proper notice of its dissolution in a local
newspaper of general circulation, requir-
ing claims to be submitted within two
years after the publication.>

Effect of Dissolution of an LLC

Once dissolved, a limited liability
company continues to exist, but its exis-
tence is solely for the purpose of wind-
ing up and liquidating its business and
affairs.> Such activities may include col-
lecting the company’s assets, disposing of
the company’s properties, discharging the
company’s liabilities, making distributions
to members, and other necessary acts.**
The company may continue to act as a go-
ing concern for a “reasonable time,” sue
and be sued in its name, transfer assets,
resolve disputes, and enter a merger.>
Dissolution does not abate or suspend any
pending lawsuits.>

Winding up of an LLC may be man-
aged by the person(s) designated in the
company agreement, or, if none, by the
remaining members, or, if none, by the
holders of transferable interests.’” On
application of a member or transferee, the
circuit court may supervise the winding
up of the company.*®

The LLC statute provides proce-
dures for disposing of claims against the
company. For known claims, the company
may dispose of the claims by providing
a proper written notice to claimants and
providing at least 120 days for claims to
be submitted.” For unknown claims, the
company may publish a proper notice of
its dissolution in a local newspaper of
general circulation, requiring claims to
be submitted within two years after the
publication.®

Upon the winding up of an LLC, the
company’s creditors (including members
who are creditors) have first priority for
payment from the company’s assets.*!
Only after creditors have been fully paid
may there be any distributions to the com-
pany’s members or holders of transferable
interests.®

Conclusion

When the party’s over, it may be
time for the business to come to an end.
If all of the business’s owners can agree
(or have already agreed in the govern-
ing documents), then the process of a
voluntary or automatic dissolution should
be clear and (maybe) smooth. If that is
not the case, then the law may provide a
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shareholder or member the right to seek

a judicial dissolution. A claim for judicial
dissolution is one of the few protections
that Alabama law provides to a non-
controlling owner. Properly executed, a
claim for judicial dissolution may allow a
non-controlling owner to trigger a buy-out
of his interest or a distribution by liqui-
dation. Like climbing out the bathroom
window, the disgruntled shareholder or
member might find an escape from an
otherwise bad party.
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